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ADDENDUM 
Article IX 

Sexual Misconduct 
 
PURPOSE: 
 
All members of the campus community are expected to conduct themselves in a manner that 
does not infringe upon the rights of others. Members of the Appalachian State University 
(“Appalachian” or “the University”) community, guests and visitors have the right to be free 
from sexual misconduct. Sexual misconduct is defined as any sex act against someone’s will, 
without their consent, or when they are unable to freely give consent. It can happen to anyone, 
regardless of age, sex, gender identity and expression, sexual orientation, race or other personal 
characteristics.  Sexual misconduct includes, but is not limited to: 1) sexual harassment; 2) non-
consensual sexual contact or attempts to commit the same; 3) non-consensual sexual intercourse 
or attempts to commit the same; and 4) sexual exploitation.   In order for individuals to engage in 
sexual activity of any type with each other without violating this policy, there must be clear, 
knowing, voluntary and sober consent prior to and during sexual activity. 
 
The University has a zero tolerance policy for any acts of sexual misconduct and related 
retaliation. When an allegation of such misconduct or retaliation is brought to an appropriate 
administrator’s attention, and a respondent is found to have violated this policy, sanctions will be 
imposed to reasonably ensure that such actions are not repeated by the accused within the 
University community. This policy has been developed to reaffirm these principles, educate and 
inform students, and provide recourse for those individuals whose rights may have been violated. 
This policy is intended to define community expectations and establish a mechanism for 
determining when those expectations have been violated. 
 
Consent is permission. Consent is explicit approval to engage in sexual activity demonstrated by 
clear actions or words. Non-verbal consent is not as clear as talking about what you want 
sexually and what you don’t want. Consent to some form of sexual activity cannot be 
automatically taken as consent to any other form of sexual activity. Silence--without actions 
demonstrating permission--cannot be assumed to show consent. 
 
Additionally, there is a difference between seduction and coercion. Coercing someone into 
sexual activity violates this policy in the same way as physically forcing someone into sex. 
Coercion happens when someone is pressured unreasonably for sex. 
 
In most incidents that involve sexual misconduct, alcohol or other drugs have been involved. The 
use of alcohol or any illegal substance inhibits one’s ability to make good decisions, accurately 
read the responses of others, and diminishes one’s ability to take appropriate actions. Therefore it 
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places the community and the individual at risk. The use of alcohol or any drug is not acceptable 
as an excuse for any type of violence.  
 
It is important to report any relationship violence. There are several ways to take action:  
reporting the incident to the campus Title IX Coordinator, adjudicating alleged violations 
through the campus conduct system, pursuing legal action, or a combination of these actions. In 
any case, we recommend that victims report the crime to the Appalachian Police or local law 
enforcement officials as soon as possible to ensure proper evidence collection and investigation. 
This will be of great importance should the person choose to pursue legal charges. The 
University provides confidential resources to students through the Counseling and Psychological 
Services Center. OASIS (the local domestic violence prevention, counseling and referral center) 
and the Sexual Assault Prevention Coordinator also are available to provide support and 
advocacy and to discuss reporting options. Reports of sexual misconduct received by University 
employees will be reviewed by the Title IX Coordinator to ensure that Title IX issues are being 
appropriately addressed. 
 
A listing of campus and community resources may be found at the following website: 
http://sexualassault.appstate.edu. 
 
OVERVIEW OF POLICY EXPECTATIONS WITH RESPECT TO CONSENSUAL 
RELATIONSHIPS (STUDENTS AND STUDENT EMPLOYEES): 
 
There are inherent risks in any romantic or sexual relationship between individuals in unequal 
positions (such as teacher and student, supervisor and employee). These relationships may be 
less consensual than perceived by the individual whose position confers power. The relationship 
also may be viewed in different ways by each of the parties, particularly in retrospect. 
Furthermore, circumstances may change, and conduct that was previously welcome may become 
unwelcome. The University does not condone amorous relationships between students and 
employees. Such relationships can harm affected students and damage the integrity of the 
academic enterprise. Consensual romantic or sexual relationships in which one party maintains a 
direct supervisory or evaluative role over the other party are prohibited.  
(See University Policy 602.21, Improper Relationships Between Students and Employees, 
http://policy.appstate.edu/Improper_Relationships_between_Students_and_Employees) 
 
RESOURCES: 
 
No person should bear the effects of sexual misconduct alone. The safety, health, and well-being 
of those community members impacted by relationship violence are of primary concern. 
Appalachian offers a range of services and resources to address these needs. 
 

http://policy.appstate.edu/Improper_Relationships_between_Students_and_Employees
http://sexualassault.appstate.edu/
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The University encourages those assaulted or subjected to other criminal conduct to report the 
incident to University or local law enforcement officers, or to University administrators. 
Reporting the incident enables University administrators to have a clearer understanding of what 
students are experiencing and what services are needed. 
 
In addition to victim advocacy provided by our Sexual Assault Prevention Coordinator, ASU 
Counseling and Psychological Services Center, OASIS and law enforcement, the University’s 
comprehensive services include: 
 

1. Assistance for persons who have been assaulted sexually or experienced other forms of 
relationship violence in obtaining medical services. 

 
2. Counseling services for those who have been assaulted or who have concerns regarding 

sexual misconduct. 
 

3. Referral to off-campus agencies that provide services for persons who have been sexually 
assaulted or experienced other relationship violence. 

 
4. Procedures for campus conduct action when victims of sexual misconduct wish to pursue 

campus disciplinary action against the accused. 
 

5. Assistance for persons who have been sexually assaulted or experienced other sexual 
misconduct in pursuing criminal prosecution against their assailants. 
 

6. Educational programs, awareness events and print and video resources addressing a 
variety of topics related to sexual misconduct and relationship violence.. 
 

7. Oversight of University responses to sexual misconduct and sexual assault complaints by 
the University’s Title IX Coordinator, who is designated to ensure that all policies and 
procedures related to discrimination based on sex are followed. The Title IX Coordinator 
is: 

 
Ms. Linda Foulsham 

Director of Equity, Diversity and Compliance 
IG Greer Hall, ASU Box 32053 

Boone, NC 28608 
foulshamlm@appstate.edu 

828/262/2144 
 
 

mailto:foulshamlm@appstate.edu
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In campus hearings, legal terms like “guilt, “innocence” and “burdens of proof” are not 
applicable. The University never assumes a student is in violation of University policy. Campus 
hearings are conducted to take into account the totality of all available and relevant information. 
 
The University reserves the right to take whatever measures it deems necessary in response to an 
allegation of sexual misconduct in order to protect students’ rights and personal safety. Such 
measures include, but are not limited to, modification of living arrangements, no contact orders, 
interim suspension from campus pending a resolution, and reporting the matter to the police. Not 
all forms of sexual misconduct will be deemed to be equally serious offenses, and the University 
reserves the right to impose different sanctions, ranging from reprimand to expulsion, depending 
on the circumstances and severity of the offense. The University will consider the concerns and 
rights of both the complainant and the person accused of the sexual misconduct (also referred to 
in this policy as “respondent” and “accused”). 
 
THE FOLLOWING POLICIES AND PROCEDURES SUPERSEDE ALL OTHER 
PROVISIONS OF THE CODE OF STUDENT CONDUCT TO THE EXTENT THAT 
SUCH PROVISIONS ARE IN CONFLICT WITH THE FOLLOWING: 
 
9.01. Definitions  
 

A. Non-Consensual Sexual Contact is any intentional sexual touching, however slight, with 
any object, by a man or a woman upon a man or a woman that is without consent and/or 
by force. 

B. Sexual Contact includes:  intentional contact with the breasts, buttock, groin,  or genitals, 
or touching another with any of these body parts, or making another touch you or 
themselves with or on any of these body parts; any intentional bodily contact in a sexual 
manner, though not involving contact with/of/by breasts, buttocks, groin, genitals, mouth 
or other orifice. 

C. Non-consensual sexual intercourse is any sexual intercourse however slight, with any 
object, by a man or woman upon a man or a woman, without consent and/or by force. 

D. Intercourse includes:  vaginal penetration by a penis, object, tongue or finger, anal 
penetration by a penis, object, tongue, or finger, and oral copulation (mouth to genital 
contact or genital to mouth contact), no matter how slight the penetration or contact. 

E. Sexual exploitation occurs when a student takes non-consensual or abusive sexual 
advantage of another for his/her own advantage or benefit, or to benefit or advantage 
anyone other than the one being exploited, and that behavior does not otherwise 
constitute one of the other sexual misconduct offenses. Examples of sexual exploitation 
include, but are not limited to: 

1. invasion of sexual privacy; 
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2. prostituting another student; 
3. non-consensual video or audio-taping of sexual activity; 
4. going beyond the boundaries of consent (such as letting your friends hide in the 

closet to watch you having consensual sex); 
5. engaging in voyeurism; 
6. knowingly transmitting a STD, HIV, or other communicable disease to another 

person; 
7. exposing one’s genitals in non-consensual circumstances; inducing another to 

expose their genitals; and 
8. sexually-based stalking and/or bullying may also be forms of sexual exploitation. 

F. Consent is clear, knowing, voluntary, and sober permission for another person to do 
something that affects the person giving consent. Consent is based on choice. Consent 
must be informed, freely and actively given, mutually understandable words or actions 
that indicate a willingness to participate in mutually agreed upon sexual activity. Consent 
is not effectively given if it results from the use of physical force, threats, intimidation, or 
coercion. Consent is possible only when there is equal power in the relationship. 
Engagement in sexual activity because of fear is not consent. Going along with sexual 
activity because of wanting to fit in with the group, being deceived, or feeling bad is not 
consent. Being verbally, emotionally, psychologically or physically pressured into any 
kind of sexual activity is not consent. If a person cannot say “no” comfortably, then “yes” 
has no meaning. If one of the participants is unwilling to accept a “no,” then “yes” has no 
meaning. Consent is absent when a person has sexual contact with another and the 
initiator knows, or reasonably should know, that the other person is incapacitated due to 
illness or consumption of alcohol or drugs, is unconscious or asleep, or otherwise lacks 
capacity to consent. 

 
What Consent Means: Consent is clear, knowing, voluntary and sober. 
 
Consent is active, not passive. 
Silence, in and of itself, cannot be 
interpreted as consent. Consent can 
be given by words or actions, as 
long as those words or actions 
create mutually understandable 
clear permission regarding 
willingness to engage in (and the 
conditions of) sexual activity. 

! Consent to any one form of sexual activity cannot automatically 
imply consent to any other form of sexual activity. 

! Previous relationships or prior consent cannot imply consent to 
future sexual acts. 
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Many misconceptions about 
relationship violence and sexual 
misconduct exist that make it 
more difficult for someone to: 

! Seek help when they or someone else has been assaulted; 
! Understand that they have been assaulted and are not to blame 

(resulting in the high number of unreported rapes); 
! Confide in someone when they've been sexually assaulted 

(because they feel ashamed or are afraid of not being believed 
or understood); or, 

! Understand and believe another person who confides that 
they've been assaulted (since many people have misconstrued 
ideas of what constitutes as sexual assault). 

Therefore it is important for 
everyone to become better 
informed of the dangers and 
realities of sexual misconduct. 
Not "understanding" sexual 
misconduct is no excuse for rape or 
other unwanted sexual advances. 
Sexual misconduct is wrong in any 
language and in any culture and 
will not be tolerated by 
Appalachian State University. 

! In the absence of mutually understandable words or actions (a 
meeting of the minds on what is to be done, where, with whom, 
and in what way), it is the responsibility of the initiator, or the 
person who wants to engage in the specific sexual activity to 
make sure that he or she has consent from the partner(s). 

! Consent to some form of sexual activity does not necessarily 
imply consent to other forms of sexual activity. 

! The initiator must obtain consent at every stage of sexual 
interaction. 

! Consent will be determined using both objective and subjective 
standards. The objective standard is met when a reasonable 
person would consider the words or actions of the parties to 
have manifested an agreement between them to do the same 
thing, in the same way, at the same time, with one another. The 
subjective standard is met when a party believes in good faith 
that the words or actions of the parties manifested an agreement 
between them to do the same thing, in the same way, at the 
same time, with one another. 

! Intimidation occurs when someone uses physical presence to 
menace you, although no physical contact occurs, or where 
your knowledge of prior violent behavior by an assailant, 
coupled with menacing behavior, places you in fear, as an 
implied threat. 

! Coercion  exists when a sexual initiator engages in sexually 
pressuring and/or oppressive behavior that violates norms of 
respect in the community, such that the application of such 
pressure or oppression causes the object of the behavior to 
engage in unwanted sexual behavior. Coercion may be 
differentiated from seduction by the repetition of the coercive 
activity beyond what is reasonable, the degree of pressure 
applied, and environmental factors such as isolation, and the 
initiator’s knowledge. 
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Consent which is obtained through 
the use of fraud or force whether 
that force is physical force, threats, 
intimidation, or coercion, is 
ineffective consent. 

! Physical force exists, for example, when someone acts upon 
you physically, such as hitting, kicking, restraining or otherwise 
exerting their physical control over you through violence. 

! Threats exist where a reasonable person would have been 
compelled by words or actions of another to give permission to 
sexual contact they would not otherwise have given, absent the 
threat. For example, threats to harm you, themselves, or 
someone you care for constitute threats. 

Consent may never be given by: ! A minor to an adult; 
! A person with a mental disability when the disability is known 

or reasonably should have been known; or 
! A person who is physically incapacitated when the 

incapacitation is known or reasonably should have been known. 
Additional Clarifying Rules of 
Conduct Regarding Consent 

! A person who is the object of sexual aggression is not required 
to physically or otherwise to resist a sexual aggressor. 

! Silence does not imply consent. 
! Previous sexual relationships and/or the existence of a current 

relationship with the respondent does not imply consent. 
! Consent cannot be implied by attire, or inferred from the giving 

or acceptance of gifts, money or other items. 
! Consent to sexual activity may be withdrawn at any time, as 

long as the withdrawal is communicated clearly. Withdrawal of 
consent can be done in numerous ways and need not be a verbal 
withdrawal of consent. 

! A respondent’s intentional use of alcohol/drugs does not excuse 
a violation of policy. 

Alcohol or other drug use can place 
the capacity to consent in question. 

! Sober sex is less likely to raise such questions.  
! When alcohol or other drugs are being used, individuals will be 

considered unable to give consent if they cannot fully 
understand the details of a sexual interaction (who, what, when, 
where, why, or how) because they lack the capacity to 
reasonably understand the situation. 

! Individuals who consent to sex must be able to understand what 
they are doing and what is being done to them. 

! Under this policy, “No” always means “No,” and “Yes” may 
not always mean “Yes.”  Anything but a clear, knowing and 
voluntary consent to any sexual activity is equivalent to a “No.” 

 
G. Sexual Harassment. 

1. Unwelcomed and unsolicited speech or conduct between individuals of the same 
or opposite sex that is characterized by unwelcome sexual advances, requests for 
sexual favors, and other verbal or physical conduct of a sexual nature when: (a) 
submission of such conduct is made either explicitly or implicitly a term or 
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condition of an individual’s employment, work performance, living conditions 
and/or educational evaluation; (b) submission to or rejection of such conduct by 
an individual is used as the basis for tangible employment or educational 
decisions affecting such individual; or (c) has the purpose or effect of 
unreasonably interfering with an individual’s work or academic performance or 
creating an intimidating, hostile, or offensive working or educational 
environment, including an individual’s participation in extracurricular activities  
or access to University services. 

2. Hostile Environment Sexual Harassment. Unwelcome sexual harassing conduct 
that is sufficiently severe or pervasive that it alters the conditions of education or 
employment and creates an environment that both a reasonable person would find 
intimidating, hostile or offensive and one that the particular person who is the 
object of the harassment perceives to be hostile or abusive. The determination of 
whether an environment is “hostile” must be based on all of the circumstances. 
These circumstances could include: 

a. the frequency of the conduct (a one-time incident can create a hostile 
environment if sufficiently severe); 

b. the nature and severity of the conduct; 
c. whether the conduct was physically threatening; 
d. whether the conduct was humiliating; 
e. the effect of the conduct on the alleged victim’s mental or emotional state; 
f. whether the conduct was directed at more than one person; 
g. whether the conduct arose in the context of other discriminatory conduct; 
h. whether the conduct unreasonably interfered with the alleged victim’s 

educational or work performance, participation or benefits; 
i. whether the conduct unreasonably interfered with alleged victim’s 

participation in extracurricular activities on campus; 
j. whether the conduct unreasonably interfered with the alleged victim’s 

access to University services; 
k. whether the statement is a mere utterance of an epithet which engenders 

offense in an employee or student, or offends by mere discourtesy or 
rudeness; and 

l. whether the speech or conduct deserves the protections of academic 
freedom or the First Amendment. 

Examples include: an attempt to coerce an unwilling person into a sexual 
relationship; to repeatedly subject a person to egregious, unwelcome sexual 
attention; to punish a refusal to comply with a sex-based request; to condition a 
benefit on submission to sexual advances; sexual violence; intimate partner 
violence; stalking; and gender-based bullying. 

3. Quid Pro Quo Harassment occurs when there are: 
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a. unwelcome sexual advances, requests for sexual favors or other verbal or 
physical conduct of a sexual nature; and 

b. submission to such conduct is made either explicitly or implicitly a term or 
condition of an individual’s employment, academic advancement, 
participation in extracurricular activities or access to University services; 
or 

c. submission to or rejection of such conduct by an individual is used as the 
basis for decisions affecting that individual related to employment, 
academic advancement, participation in extracurricular activities or access 
to University services. 

4. Retaliation is defined as adverse treatment of a person because that person filed a 
complaint about or otherwise opposed harassment or other forms of impermissible 
discrimination, or provided information relative to a harassment or discrimination 
complaint, or was involved in such a complaint in any way. 

H. “Crime of Violence” relates to a student who is alleged to have committed acts that 
would, if proven, constitute any of the following offenses or attempts to commit the 
following offenses:  arson, assault, burglary, criminal homicide – manslaughter by 
negligence, criminal homicide - murder and non-negligent manslaughter, 
destruction/damage/vandalism of property, kidnapping/abduction, robbery, and forcible 
sex offenses (as defined by the Family Educational Rights and Privacy Act of 1974, as 
amended, and implementing regulations). 

I. Personnel. 
1. Investigator: A trained University official identified by the Title IX Coordinator 

and /or the Director of Student Conduct or the Director’s designee (the Director) 
to investigate and gather information as it relates to sexual misconduct 
allegations. As a fact finder, the Investigator’s role is to review the alleged 
incident from all sides, and meet with all parties and any witnesses to be able to 
provide a comprehensive review of the situation in question. This can include 
written statements, audio recordings, pictures, social media information, text 
messages, class schedules, etc. If, through the investigation, the Investigator 
identifies possible Code of Student Conduct (Code) violations, the findings may 
be shared with both the Title IX Coordinator and the Director to determine 
process. The Investigator will not determine whether a student is responsible for 
an allegation or charge. 

2. Student Conduct Counselor (s):  Two or more full-time graduate students or 
Student Development professionals appointed by the Director to: 

a. assist any student charged with violating the Code and referred to a Sexual 
Misconduct Hearing Board (SMHB). Will provide guidance on the 
conduct and board process as defined in the Code. Can ask questions on 
behalf of the accused student. 
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b. assist individuals who have filed complaints referred to an SMHB. Will 
prepare and present the information to the SMHB for the University (as 
the accuser). Can ask questions on behalf of the University and the 
complainant. 

J. An Impact Statement is an oral or written statement submitted by an alleged victim of a 
crime of violence, describing how the event affected the alleged victim’s life and the 
disciplinary action the alleged victim requests. The statement is only made available to an 
SMHB when an accused student has been found responsible for violating the Code. This 
statement is not binding on an SMHB, but will be given such weight as the SMHB deems 
appropriate under the circumstances in determining a sanction that complies with the 
guidelines set forth in Section 9.10. 

 
9.02 Bill of Complainant’s Rights   
 
In addition to the rights specified in Article I, Section 1.02 and Article VI, Section 6.08, a person 
who is the alleged victim of a crime of violence and/or sexual misconduct or gender-based 
harassment under the Code has these rights: 
 

A. To file a complaint under this policy within 180 days following the date on which an 
alleged violation of this policy occurred. 

B. To receive written notice of any final results of a disciplinary proceeding as it relates to 
the complainant only. 

C. To file an appeal of any disciplinary decision with the Vice Chancellor for Student 
Development within five (5) University business days of the date notified of the decision. 

D. To file criminal charges or seek civil action in a court in addition to any action taken 
under the Code. 

E. To be provided the same opportunity as the accused student to address any University 
official involved with the resolution of this complaint. In most cases this would apply to 
the hearing and/or appeal process, including presentation of witnesses and evidence. 

F. To provide a written or oral impact statement (see Article II, Section 2.08); provided that 
such statement is shared only during the sanction phase of the hearing process. 

 
(For Respondent’s Rights, see Code of Student Conduct:  Article I)  
 
9.03 Interim Suspension 
 
In appropriate circumstances, the Director, in consultation with the Vice Chancellor for Student 
Development and the Dean of Students, may summarily suspend a student accused of violating 
this Code and require that he or she immediately leave the University campus. 
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9.04 Circumstances Where Interim Suspension May Apply 
 
Interim suspension shall be exercised only when the Director reasonably believes that the 
student’s alleged act of misconduct is of such a serious nature that his or her continued presence 
at the University is potentially dangerous to the University community, its property, or its 
educational mission. Such acts of misconduct include, but are not limited to, all acts of assault 
and/or battery with any type of weapon or instrument; gross sexual misconduct; rape; armed 
robbery; larceny; the manufacture, distribution, and/or possession of any incendiary or explosive 
device; a violation of University policies on illegal or abusive use of alcohol and other drugs; and 
other acts which might endanger persons or property. 
 
9.05 Procedures for Interim Suspension 
 
The Director, in conjunction with appropriate University administrators, may suspend or effect a 
change in residence of a student for an interim period pending disciplinary proceedings or 
medical evaluation, such interim suspension to become immediately effective without prior 
notice whenever there is evidence that the continued presence of the student on the University 
campus and/or in University Housing poses a substantial threat: 
 

A. to others; 
B. of causing significant property damage; 
C. to the stability and continuance of normal University functions; or 
D. of directly and substantially impeding the lawful activities of others. 

 
9.06 Temporary Diversion from Regular Disciplinary Process 
 
A student accused of violating University disciplinary regulations may be diverted from the 
regular disciplinary process and suspended on an interim basis if the Director reasonably 
believes that the student: 
 

A. lacks the capacity to respond to pending disciplinary charges; 
B. did not know the nature or wrongfulness of the conduct at the time of the alleged offense; 

or 
C. poses a danger to others. 

 
The regular disciplinary process shall be resumed upon the Director’s determination that the 
student has capacity to respond to pending disciplinary charges and understands the nature of the 
alleged misconduct, and/or the Director receives credible, independent evidence (e.g., 
certification by a licensed mental health professional acceptable to the University) that the 
student does not pose a danger to persons or property. 
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9.07 Interim Suspension Review 
 
Students subject to interim suspension shall be afforded an informal appeal review before the 
Sexual Misconduct Interim Appeals Board (SMIAB). The Director must observe and be 
available to answer questions from the SMIAB. The following procedures will be applicable: 
 

A. The accused student will be informed of the time, date, and location of the informal 
hearing, in writing, either by a confirmed receipt by email, personal delivery certified 
mail, at least two (2) University business days in advance. This notice period may be 
waived in writing by the student. The student will remain suspended on an interim basis 
pending a decision following the informal review, but will be allowed to enter upon the 
campus to attend the hearing, or for other necessary purposes, as authorized in writing by 
the Director. The focus of this meeting is the safety and security of the campus and the 
complainant. 

B. The interim suspension order may require the student be evaluated by a licensed 
psychiatrist or psychologist acceptable to the University. In those cases, the informal 
hearing will be held within five (5) University business days after the Director receives a 
written evaluation. 

C. The entire disciplinary case file, including psychiatric or Counseling and Psychological 
Services Center recommendations, if applicable, and the names of prospective witnesses, 
will be available for inspection by the student in the Office of Student Conduct during 
normal business hours. 

D. The informal hearing shall be conversational and non-adversarial. Formal rules of 
evidence will not apply. The chair of the SMIAB shall exercise control over the 
proceedings to achieve the orderly completion of the hearing. Any person who disrupts 
the hearing may be excluded. 

E. The accused student may choose to be assisted by an observer and a licensed 
psychologist or psychiatrist, or, in lieu of a licensed psychologist or psychiatrist, by a 
member of the faculty or staff of the University. The accused student may also be 
accompanied by legal counsel, although the role of counsel will be limited to observing 
and providing legal advice to the student in a manner that does not interfere with the 
review. 

F. Those assisting the accused student, except for legal counsel, will be given reasonable 
time to ask relevant questions of any individual appearing at the informal hearing, as well 
as to present relevant information. 

G. The accused student will be expected to respond to questions asked by the SMIAB. If an 
accused student refuses to answer, the SMIAB may draw a negative inference from the 
refusal, and this may result in continued or indefinite suspension from the University. 

H. The informal review may be conducted in the absence of a student who fails to appear 
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after proper notice. 
I. Where a psychiatric or psychological evaluation is required in the interim suspension 

order, the licensed professional who prepared the evaluation or University Counseling 
Center staff member who prepared the recommendation may appear at the informal 
hearing and respond to relevant questions, upon request of any party, if the SMIAB 
determines that such participation is essential to the resolution of this review. In lieu of 
appearance, the psychiatrist, psychologist, or counselor may be asked to provide a written 
statement. The SMIAB will ask the student to consent to disclosure of any medical and/or 
mental health information relevant to the case to those present at the informal hearing. 

J. The informal hearing shall be recorded and the record will be kept with the pertinent case 
file as long as the case file is maintained by the University. 

K. After the informal hearing and before a decision is rendered, the SMIAB will provide the 
complainant an opportunity to meet with the board. The complainant may choose to be 
assisted by an observer and/or a member of the faculty or staff of the University. The 
complainant may also be accompanied by legal counsel, although the role of counsel will 
be limited to observing and providing legal advice to the complainant in a manner that 
does not interfere with the review. The complainant will be expected to respond to 
questions asked by the SMIAB and to provide any relevant information related to the 
appropriateness of the interim suspension. 

L. A written decision from the SMIAB shall be delivered to the Vice Chancellor for Student 
Development and the Director within five (5) University business days after the 
completion of the informal review with the accused student and the complainant. The 
written decision will contain a statement of reasons for any determination to continue 
interim suspension. Both the accused student and the complainant will be informed of the 
decision. 

M. The decision of the SMIAB regarding interim suspension shall be final and conclusive, 
and not subject to appeal. 

N. Campus disciplinary proceedings shall be scheduled as soon as practical following the 
interim suspension, unless the accused student requests a deferral until after any criminal 
proceedings or medical treatments. A request for deferral must be filed with the Director, 
within two (2) University business days following the student’s receipt of the initial 
interim suspension order or the SMIAB’s decision. In reviewing the request, the Director 
shall consider the following: 

1. Whether the interests of the University will be served by postponing the campus 
proceedings until after the criminal process or medical treatment has been 
resolved; 

2. The amount of time the resolution might take; 
3. The likelihood that witnesses necessary to provide for a full and fair hearing on 

campus will or will not be available at a later date; and 
4. Any federal or state laws or policies that would not permit the process to be 
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delayed. 
 
9.08 Interim Suspension Status 
 

A. Students subject to interim suspension will be added to the University of North Carolina 
System’s suspension/expulsion database until the case has been heard and a decision 
rendered. At that time, the student’s information will be modified to indicate the student’s 
current enrollment status. 

B. A student who has been suspended on an interim basis shall be ineligible to attend classes 
or to be present on property owned or controlled by the University while the suspension 
remains in effect, except by authority of the Director for purposes of participating in a 
hearing.  

 
9.09 Sexual Misconduct Council 
 

A. The Sexual Misconduct Council (the Council) is established to make determinations and 
hear appeals regarding allegations of sexual misconduct subject to the authority of this 
Code and the Vice Chancellor for Student Development. The Council is composed of 25 
members and includes faculty, senior level administrators, and student development 
educators. The academic deans of the University and their respective designees shall be 
trained to serve as non-voting chairs of any SMHB and as voting members of any 
SMIAB or a Sexual Misconduct Appeal Board (SMAB). The deans are permanent 
members of the Council. 

B. The composition of the Sexual Misconduct Council shall be as follows: 
1. Six (6) faculty members from a pool composed of all members of the 

Appalachian faculty. 
2. Six (6) student development professionals from a pool consisting of all directors, 

associate directors, and assistant directors in the Division of Student 
Development. 

3. Six (6) senior level administrators, below the level of dean. 
4. Seven (7) academic deans from the following colleges/schools: Arts & Sciences, 

Business, Education, Fine & Applied Arts, Health Sciences, Graduate and Music 
C. The members of the Council will be assigned to SMHBs or SMABs. No member of an 

SMHB can serve on an SMAB involving the same complainant and respondent. 
D. Three members, excluding the chairperson, must participate in an SMHB and three 

members must participate in an SMAB. 
E. The hearing procedures used by the SMHB to adjudicate alleged violations of this Code 

and the processes used by the SMAB are not formally part of this Code except as 
provided in Article VI. Copies of the hearing procedures are available from the Office of 
Student Conduct. 
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9.10 Prohibited Conduct and Sanctions 
 
A table reflecting the ordinary range of sanctions for various offenses is set forth below.  
 
 
Non-consensual Sexual Intercourse Minimum Sanction: Suspension (eight 

semesters) 
Maximum Sanction: Expulsion 

Harassment Minimum Sanction: Specific Probation 
Maximum Sanction: Expulsion 

Battery on a University employee Minimum Sanction: Suspension 
Maximum Sanction: Expulsion 

Assault and/or battery Minimum Sanction: Specific Probation 
Maximum Sanction: Expulsion 

Hostile Communication Minimum Sanction: Specific Probation 
Maximum Sanction: Expulsion 

Non-Consensual Sexual Contact Minimum Sanction: Specific Probation 
Maximum Sanction: Expulsion 

Hazing Minimum Sanction: Specific Probation 
Maximum Sanction: Expulsion 

Stalking Minimum Sanction: Specific Probation 
Maximum Sanction: Expulsion 

Sexual Exploitation Minimum Sanction: Specific Probation 
Maximum Sanction: Expulsion 

Violation of the Code while on Specific Probation. Minimum Sanction: Suspension 
Maximum Sanction: Expulsion 

Violation of the Code anytime subsequent to having been 
suspended from the University for violation of the Code. 

Minimum Sanction: Two Years 
Suspension 
Maximum Sanction: Expulsion 

 
The SMHB may broaden or lessen any range of sanctions in the case of serious mitigating 
circumstances or extremely offensive behavior. Neither the initial Conduct Review Officers nor 
any appeals body or officer will deviate from the range of recommended sanctions unless 
compelling justification exists to do so. 
 
9.11 Educational Sanctions 
 

A. Specific Probation: A period of close scrutiny of a student by the University to determine 
whether that student should remain at the University. Such a period of probation is 
intended to convey to the student that his/her conduct is unacceptable by University 
standards and that any further violation of the Code shall result in a period of separation 
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from the University or permanent expulsion. 
1. Specific Probation shall be imposed for a stated period of time but in no case will 

it be for less than 60 calendar days. 
2. Notice of Specific Probation shall be recorded in the student’s official disciplinary 

record in the Office of Student Conduct. 
3. A student who has been placed on Specific Probation may continue to participate 

in student activities, but shall be ineligible to represent the University in any 
official function or elected position (e.g., varsity athletics, student leadership 
position, cheerleader, standing committee chairperson, senator or officer in SGA, 
elected office in any recognized student organization). The Director may remove 
this restriction after at least one regular semester. 

4. A student found to have violated the Code while he/she is currently on Specific 
Probation shall be suspended from the University unless there is a compelling 
reason not to take such action. Consideration will be given to the type of 
violation, the severity of the offense, and other factors that might be relevant. In 
such cases, the burden of proof shifts to the student who violated the Code to offer 
compelling reasons for him/her to remain. 

5. Refusal or failure to comply with the terms of Specific Probation, including, but 
not limited to, failure to comply with drug testing, complete community service, 
attend any special program, or pay an assigned fee, shall result in suspension. 

6. A student who has previously been on Specific Probation and who violates the 
Code while not currently on Specific Probation shall, generally, return to Specific 
Probation as a minimum sanction. 

B. Suspension:  A disciplinary action by the University that severs the student’s relationship 
with the University for a period of time. This action must be immediate if the student is 
found responsible for sexual misconduct. During the period of suspension, the student is 
denied the right to register for classes, attend classes, or to visit the University. The 
student is subject to arrest for trespassing if found on University property. Should the 
suspended student wish to return to the University, a letter requesting reinstatement must 
be submitted to the Director. 

1. Notice of suspension shall be recorded in the student’s official University 
transcript maintained by the University Registrar’s Office, and a record of this 
suspension shall be kept by the college dean’s office of the student’s enrollment 
and in the Office of Student Conduct. Notice of this action will also be recorded 
in the University of North Carolina constituent institutions database.  

2. Suspension may be from a minimum of the remainder of the semester or summer 
term to any increment of time in semesters beyond that time. 

3. Suspension may be indefinite with no date established for the student to return. A 
date at which time the student may request reinstatement can be established or 
may be contingent on a student fulfilling one or more stipulations (e.g., resolution 
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of criminal matters pending in the courts or completion of an educational 
program). 

4. The notation of suspension shall be removed from a student’s transcript after the 
suspension has been completed, provided that the student has completed all 
requirements of the suspension. In the case of suspension for an indefinite period 
of time, the notation of suspension shall be removed upon approval of the 
Director. 

C. Expulsion:  A statement to the student that he/she is unqualified to continue as a student 
at the University. This action severs the student’s relationship with the University 
immediately and makes the student ineligible to be considered for reinstatement. The 
student is subject to arrest for trespassing if found on University property. Notice of this 
action is recorded in the Office of Student Conduct and is permanently recorded on the 
student’s official transcript maintained by the University Registrar. Notice of this action 
will also be recorded in the University of North Carolina constituent institutions database. 
Expulsion is a permanent dismissal from the University, unless at a later date the 
Chancellor concludes on the basis of the former student’s petition and any supporting 
documentation that the student should be given a new opportunity to pursue higher 
education and that the notation of expulsion should be removed from the student’s 
transcript. A student expelled from Appalachian and who applies for admission to any 
other University of North Carolina constituent institution will not be eligible for 
admission at that institution until such time as the student has had the disciplinary action 
of expulsion removed at Appalachian. 

D. Restriction of contact with, or proximity to, other specified members of the University 
community, which may include faculty, staff or students. 

E. Special Programs , as a condition of probation ( general or specific) a student may be 
required to participate in a special education program(s) (e.g., alcohol or drug education 
or counseling) or be required to write a reflection or research paper or complete  an 
online program. 

F. Loss of University Housing privilege. 
G. Residential relocation, removed from living in a specific residence hall or room. 
H. Ban from specified University property, facilities or events. 

 
9.12 Investigation Process for Resolving Complaints or Reports of Sexual Misconduct 
 

A. The primary concern in the application of this policy is student safety. All reports or 
complaints shall be made as promptly as feasible after the occurrence. A delay in 
reporting may be reasonable under some circumstances, as determined on a case-by-case 
basis. An unreasonable delay in reporting, however, is an appropriate consideration in 
evaluating the merits of a complaint or report. In any event, a complaint should be made 
within 180 days following the date on which an alleged violation of this policy occurred 
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to assure consideration. In exceptional cases, the time for filing a complaint may be 
extended for good cause shown. 

B. It is the responsibility of the Office of Student Conduct, in consultation with the Title IX 
Coordinator or designee, to determine the most appropriate means for addressing the 
report or complaint. Options include:  1) investigating the report or complaint as 
described below; 2) resolving the situation through an informal resolution process, 
including, but not limited to, mediation or a meeting between the alleged offender and a 
student conduct officer or a third party; or 3) determining that the facts of the complaint 
or report, even if true, would not constitute a violation of the Code or applicable policy. 
Mediation will not be used in cases where there is an allegation of sexual assault. The 
Office of Student Conduct will notify the complainant and respondent of its 
determination and invite participation in informal resolution by both parties if that option 
is selected. Participation by the complainant and respondent in mediation or other 
informal processes is voluntary, and direct communication between the parties is 
voluntary. A complainant may choose at any time during an informal resolution process 
to communicate through an intermediary. Either person may cease participation in an 
informal process and request a formal investigation and/or resolution process at any time 
prior to achievement of an informal resolution. 

C. The Office of Student Conduct shall resolve these reports or complaints as promptly as 
practicable. Ordinarily, investigations shall be concluded and investigative reports 
submitted to the Director no later than 30 days following the receipt of a complaint. If 
more time is needed to complete an investigation, the complainant and respondent will be 
notified of the reason for delay and a projected timeline for completion. 

D. If an investigation is conducted, the Investigator will send the complainant and 
respondent a notice of investigation as soon after the commencement of the investigation 
as is practicable and to the extent permitted by law. The notice of investigation will 
include a description of the alleged misconduct, the Code provisions that are alleged to 
have been violated, and the requirement that the complainant or respondent, as the case 
may be, set up a meeting with the Investigator within the time frame designated in the 
notice. At each conference, the complainant and respondent will have the opportunity to 
respond to allegations, present relevant information, and identify relevant witnesses. The 
notice shall be sent to each person’s university e-mail address; it may also be hand- 
delivered or sent to the mailing or permanent address appearing in University records. 
Notice to each person will be considered furnished on the date of hand-delivery, on the 
date e-mailed, or three (3) calendar days after the date the notice is placed in the U.S. 
mail, postage pre-paid. 

E. If the respondent does not schedule or attend a meeting by the date specified in the 
notice, or if the respondent schedules a meeting but does not attend or attends but does 
not participate, the Investigator may complete the investigation based on the information 
obtained. 
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F. The Office of Student Conduct may use police investigation reports and may designate 
another individual (either from within the University, including an administrator, or from 
outside the University) to conduct or assist with an investigation or to manage an 
alternative dispute resolution process. Outside Investigators shall have training, 
qualifications and experience to facilitate completion of the investigation as determined 
by the Director. Anyone designated to address an allegation must adhere to the 
requirements of the Code and applicable policy and confer with the Director about his or 
her progress. 

G. At the conclusion of an investigation, the Investigator shall prepare a written report that 
includes a statement of factual findings and a recommendation as to whether or not there 
was a violation of the Code or other university policy. The standard of proof shall be a 
preponderance of the evidence as describe in Section 9.17. The report shall be presented 
for review to the Director. 

H. The Office of Student Conduct shall advise the complainant and respondent of the 
resolution of any investigation conducted under this Code. A copy of the Investigator’s 
written report shall be provided to:  (1) the complainant; (2) the respondent; (3) the 
Director; and (4) the Title IX Coordinator. 

I. The Director will meet with the accused student to review the report and determine a 
method of resolution. 

J. In cases where the investigation results in a recommendation that the Code or other 
University policy has been violated, and the student chooses to take responsibility, the 
case is given to the Director, who will determine an appropriate sanction. Within 14 
calendar days of the date of the investigative report, the respondent and complainant may 
meet with the Director to discuss mitigating or aggravating circumstances related to the 
incident that may impact a sanction. It is the responsibility of the parties to set the 
appointment and meet within the time prescribed. The complainant may also provide an 
impact statement within the time prescribed for consideration in the sanction. If no 
meeting occurs and/or no impact statement is submitted, the Director and the Dean of 
Students or designees will determine the sanction without the parties’ input. 

K. In cases where the SMHB is convened, a hearing will be scheduled as soon as 
practicable, and within the time set forth in section 9.28, to address the allegation. The 
SMHB will determine responsibility for the allegations. If the respondent is found 
responsible, the SMHB will determine the resolution or sanction using the Code as a 
guide. The SMHB will provide an opportunity to both the accused student and the 
complainant to make statements to the SMHB prior to determining a sanction. 

L. In all cases, the Office of Student Conduct shall retain the Investigator’s report, the 
SMHB’s report of findings and final sanction decision for a minimum of seven (7) years 
after the respondent graduates or permanently withdraws from the University. Should the 
student be suspended or expelled, the final sanction will become a permanent record at 
the University. 
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M. All records and reports obtained pursuant to this process shall be considered confidential 
and shall not be disclosed publicly except to the extent required by law. Under the Family 
Educational Rights and Privacy Act of 1974, as amended, student conduct cases are 
considered part of a student’s education record and are private. However, in cases where 
a respondent is found responsible for a crime of violence or non-forcible sex offense, the 
University is permitted to disclose the final results of the disciplinary proceedings. 

 
9.13 General Process for Addressing Allegations and Charges of Misconduct: 
 

A. Any member of the University community may make an allegation of misconduct against 
a student. To be considered by the Office of Student Conduct for formal resolution, an 
allegation must be in writing, must include factual information supporting the allegation, 
and must be signed by the individual making the allegation. Official charges of 
misconduct under the Code are brought only by the University. 

B. The Director may choose to dismiss an allegation or charge and not proceed with an 
investigation or formal resolution process when, in his or her judgment, there is 
insufficient information on which to proceed. A complainant aggrieved by such a 
decision may appeal to the Vice Chancellor for Student Development for an independent 
review of the information and decision on whether to dismiss or proceed. 

C. All allegations of charges of misconduct will be presented to respondents in writing. 
D. Students will be notified of the requirement to schedule an administrative review 

meeting. Notice of any hearing before the SMHB shall be in compliance with the 
timeframes set forth in Section 9.28. Official notice of charges may be either verbal or 
written, provided that written charges also are given within the required timeframes prior 
to an SMHB hearing. 

E. A student accused of sexual misconduct a violation of the Code shall have the right to a 
hearing before the SMHB. 

F. Information provided through public electronic sources may be used in bringing 
allegations and determining responsibility for charges of misconduct and may be 
introduced as evidence during the hearing process. 

G. If a complainant requests confidentiality or asks that a complaint not be pursued, the 
University will take reasonable steps to investigate and respond to the complaint 
consistent with the request to the extent practicable. If a complainant insists that the 
complainant’s name or other identifying information not be disclosed to the alleged 
perpetrator, the University’s ability to investigate and take remedial action may be 
limited. If, on the basis of the complaint or related information, the University reasonably 
concludes that the alleged misconduct presents a health or safety risk to members of the 
University community, the University may take reasonable steps to prevent recurrence of 
such misconduct even if the complainant’s identity is revealed to the alleged perpetrator 
as a result of such steps. 
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9.14 Administrative Decision 
 

A. After being informed of the allegations and/or charges and his or her rights under the 
Code, including the right to a hearing, a student may voluntarily waive the right to a 
hearing and request an administrative decision by the Director. 

B. The Director may decline the student’s request for an administrative decision. If the 
student’s request is declined, the student shall be referred to the SMHB. 

C. For an administrative decision to be made, the student shall do the following: 
1. waive his or her right to have the charge considered by the SMHB; 
2. accept responsibility for violations of the Code; 
3. agree to accept the sanction to be imposed. 

D. The Director may recommend any sanction specified in the Code. 
 
9.15 Referral to the Sexual Misconduct Hearing Board 
 

A. After informing a student of the charge(s) and the student’s rights under the Code, the 
Director shall refer the student to the SMHB unless the student requests that the charge(s) 
be considered administratively pursuant to Section 9.14. The Director may also refer any 
case directly to an SMHB without the option of an administrative review and decision. 

B. Written notice of a hearing before the SMHB shall be provided to the complainant and 
respondent at least ten (10) calendar days prior to the hearing date. 

C. The Director may postpone the SMHB hearing, provided that any student whose hearing 
is postponed shall be given written notice of the new hearing date pursuant to Section 
9.13. 

D. The complainant and respondent may each request one postponement of the hearing by 
making a request to the Director. Requests should be made at least 48 hours prior to the 
time of a scheduled hearing and will generally only be granted in cases of serious student 
illness or family emergency or when a student has a scheduled exam that directly 
conflicts with the hearing and will not be modified by the course instructor. 
Documentation may be required. 

 
9.16 Sexual Misconduct Hearing Board Procedures 
 

A. In all cases where an SMHB considers whether a student’s conduct has violated the 
Code, three (3) members, excluding the chair, must be present. To find a student in 
violation of the Code, a vote will be taken in a closed session of the members of the 
SMHB present. A vote of “in violation” by two-thirds of the members present, excluding 
the chair, shall be required to find a student in violation of the Code. 

B. The chair of the SMHB is delegated the authority to conduct hearings in a manner 
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designed to effectively and efficiently elicit information needed for the board to make its 
decisions. This includes authority to:  

1. question witnesses; 
2. limit the length of testimony of any witness or participant in the hearing if the 

testimony appears to be repetitious or irrelevant; and 
3. remove any witness or participant who is unruly or disruptive to the hearing. 

The chair is charged with the responsibility to conduct the hearing in a manner that will: 
1. protect the rights of the accused student(s) to a fundamentally fair process; 
2. protect the rights of the complainant(s); and 
3. ensure that the process set forth in this Code is followed and that all participants 

are treated with respect. 
C. Prior to considering the charges against the student, the chair of SMHB shall: 

1. outline the procedures that the board will follow; 
2. announce that  the SMHB hearing and deliberations are closed to the public; 
3. stress the importance of confidentiality of the proceedings; 
4. formally announce that the University is committed to the principle of 

fundamental fairness; 
5. announce that each student is presumed to be not in violation of any charge until 

proven otherwise; and 
6. request that any board members who cannot make an unbiased decision recuse 

themselves. 
D. A decision by the SMHB to find the student in violation of this Code shall be based 

solely on the information presented at the hearing. Information of any past violation(s) 
may not be introduced or considered in deliberations regarding whether a student is in 
violation of the Code. If the student is found responsible for the charge(s), records of past 
violations will only be considered by the SMHB in determining a sanction. 

E. All hearings will be recorded. The University retains the sole right to record hearings. No 
other recordings may be made of the hearings. 

F. All SMHB hearings are closed to the public. An accused student and the complainant 
may invite up to three persons to be present as provided for in Sections 9.18 and 9.19. 

G. A final administrative decision must be transmitted to the accused in writing within ten 
calendar days following the date it is made. The written decision shall include a brief 
summary of the information upon which the decision is based and shall specify the 
respondent’s appeal rights. The final results of a disciplinary proceeding conducted with 
respect to an alleged crime of violence or non-forcible sex offense shall be reported to the 
alleged victim in accordance with 34 CFR 99.31(a)(13). 

 
9.17 Proof 
 

A. The burden of proof in an SMHB hearing rests with the University to provide sufficient 
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witnesses and documentary evidence to establish the violation. 
B. The standard of proof used in an SMHB hearing for alleged violations under this Code is 

“a preponderance of evidence.” This standard is defined as the weight of the evidence 
that leads the SMHB to believe that the alleged misconduct is more probable to have 
been committed than not. 

 
9.18 Rights of an Accused Student During a Hearing 
 
Students charged with misconduct and who appear before the SMHB shall have the following 
rights:  
 

A. To appear with the Student Conduct Counselor. They also have the right to appear with 
any one person of their choice to advise and assist them. The person chosen to advise or 
assist a student may be a relative, a fellow student, a friend, a teacher, or any other person 
other than an attorney. In addition to an advisor, a student may be accompanied by not 
more than two other persons. One of these persons may be an attorney; however, these 
persons shall have no official status before the SMHB, are merely observers of the 
proceedings, and may not address the SMHB nor conduct examination or cross-
examination of any witnesses. 

B. To request that a member of an SMHB be excluded from the hearing. Such challenges 
shall be made immediately after the introduction of members of the SMHB and shall 
require justification. These requests shall be made to the chair of the SMHB privately by 
asking for a conference for this purpose. The chair’s decision is final, and cannot be 
appealed. The chair may select an alternate member from the Council to serve on the 
SMHB. 

C. To present information on their behalf. 
D. To not to speak or to answer any questions if such testimony or answers would tend to 

establish against them a violation of this Code, University departmental regulations, or a 
state or federal law. When a student refuses to speak, therefore avoiding questioning, he 
or she relinquishes the right to make a written or verbal statement at the end of the 
hearing. However, a summation of the relevant facts of the matter under adjudication 
may be provided by the Student Conduct Counselor or the student’s advisor or 
representative providing that the summation is not a substitute for the statement the 
student declined to provide. 

E. To be confronted in some manner by the person or persons alleging the charge or charges 
against them, which in all cases will be a University official, employee or contractor. 

F. To pose reasonable questions to any witnesses appearing at a hearing. All questions 
posed by an accused student shall be asked orally, or in writing, by or through the Student 
Conduct Counselor. This is not intended to preclude the introduction of written 
statements, previously written memoranda, letters, or other written material. When 
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practicable, the opportunity for questioning of the writers of such materials should be 
afforded. However, other evidence may be introduced at a hearing even though the writer 
is not present for questioning. Members of the SMHB shall attach whatever weight or 
significance, if any, to these documents or statements they deem appropriate. 

G. To have the evidence of a prior formal charge or record of violating the Code excluded as 
information during the SMHB’s deliberation concerning the determination of violating or 
not violating the Code. 

H. To have a sanction imposed that is based on the guidelines set forth in this Code. 
I. If registered with the Appalachian State University Office of Disability Services, to have 

the requirements of Section 504 of the Rehabilitation Act and the Americans with 
Disabilities Act met. 

J. To have the outcome of an administrative review or SMHB decision kept confidential; 
however, the Vice Chancellor for Student Development or designee may (1) disclose to 
the complainant any information contained in records concerning a disciplinary 
proceeding to the extent such information is directly related to the complainant; (2) 
disclose disciplinary action taken against a student to faculty and other University 
officials on a need-to-know basis; and (3) disclose to an alleged victim of a crime of 
violence or non-forcible sex offense the final results of a disciplinary proceeding.  

 
9.19 Rights of a Complainant During a Hearing 
 
Students who have filed a complaint with the Office of Student Conduct and are the alleged 
victims of sexual misconduct who appear before a SMHB have the following rights: 
 

A. To appear alone, with the Student Conduct Counselor, or with any one person of their 
choice to advise and assist them. The person chosen to advise or assist a student may be a 
relative, a fellow student, a friend, a teacher, or any other person other than an attorney. 
In addition to an advisor, a student may be accompanied by not more than two other 
persons. One of these persons may be an attorney; however, these persons shall have no 
official status before the SMHB, are merely observers of the proceedings, and may not 
address the SMHB nor conduct examination or cross-examination of any witnesses. The 
complainant can request the assistance of the campus sexual assault prevention 
coordinator to serve in one of these roles. 

B. To request that a member of SMHB be excluded from a hearing. Such challenges shall be 
made immediately after the introduction of members of the SMHB and shall require 
justification. These requests shall be made to the chair of the SMHB privately by asking 
for a conference for this purpose. The chair's decision is final and cannot be appealed. 
The chair may select an alternate member from the Council to serve on the SMHB. 

C. To present information on his or her behalf. 
D. To not to speak or answer any questions if such testimony or answers would tend to 
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establish against them a violation of this Code, University departmental regulations, or a 
state or federal law. When a student refuses to speak, therefore avoiding questioning, 
relinquishes the right to make a written or verbal statement at the end of the hearing. 
However, a summation of the relevant facts of the matter under adjudication may be 
provided by the student’s advisor or representative if the summation is not a substitute for 
the response or answer that the student declined to provide. 

E. To be present (physically or by other means) during the fact-finding phase of the hearing 
and the right to ask reasonable questions of any witness, including the accused. This can 
be done orally, or it can be done in writing through the chair or the Student Conduct 
Counselor. This is not intended to preclude the introduction of written statements, 
previously written memoranda, letters, or other written material. When practical, the 
opportunity for questioning should be afforded. However, other evidence may be 
introduced at a hearing even though the writer is not present for questioning. Members of 
the SMHB shall attach whatever weight or significance to the documents or statement 
they deem appropriate. 

F. To provide a written or oral impact statement (see Section 9.01), provided that such 
statement shall only be considered during the sanctioning phase of a hearing. 

G. To have the evidence of a prior formal charge or record of violating the Code excluded as 
evidence during the SMHB’s deliberation concerning the determination of violating or 
not violating the Code. 

H. To have a sanction imposed that is based on the guidelines set forth in this Code. 
I. If registered with the Appalachian State University Office of Disability Services, to have 

the requirements of Section 504 of the Rehabilitation Act and the Americans with 
Disabilities Act met. 

J. To have the outcome of an administrative review or SMHB decision kept confidential; 
however, the Vice Chancellor for Student Development or designee may (1) disclose to 
the complainant any information contained in records concerning a disciplinary 
proceeding to the extent such information is directly related to the complainant; (2) 
disclose disciplinary action taken against a student to faculty and other University 
officials on a need-to-know basis; and (3) disclose to an alleged victim of a crime of 
violence or non-forcible sex offense the final results of a disciplinary proceeding.  

 
9.20 In Absentia Consideration of Charges 
 

A. A student who is notified in writing of allegations of misconduct under the Code through 
his or her Appalnet account or University Post Office box or by special delivery and who 
fails to respond within seven (7) University business days shall have waived his or her 
right to a hearing and will be considered to have entered a plea of being in violation of 
the charge(s) specified. The Director  shall recommend a sanction consistent with the 
guidelines established in Section 9.05. The Director will request an impact statement 
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from the complainant before determining sanction. The Director may withhold the 
student’s future registration at the University until such time as the Director has had an 
opportunity to interview and counsel the student. The Director  may elect to alter the 
sanction, either greater or lesser, pending this interview. 

B. If the Director determines that the student’s failure to appear was not for the purpose of 
defeating the purpose of this Code, he or she may rescind the disciplinary action and alter 
the sanction imposed, or refer a student to an SMHB to have the allegation heard on its 
merits. Any changes will be communicated to the complainant.  

C. A student who fails to attend his or her scheduled hearing with the SMHB shall have    
the case adjudicated by the board in the student’s absence. 

 
9.21 Records 
 

A. Pertinent records, exhibits, and written statements may be accepted as information for 
consideration by an SMHB or Conduct Review Officer  (CRO) as defined in the Code of 
Student Conduct, and shall be considered the property of the University upon such 
submission. 

B. There shall be a recording of all hearings. The recording shall be the property of the 
University. 

C. All disciplinary records of the University are confidential and shall not be released 
without the student’s written consent; except the University may disclose (1) to the 
complainant any information contained in records concerning a disciplinary proceeding 
to the extent such information is directly related to the complainant, (2) to persons 
functioning in their official University capacities on a need-to-know basis; (3) to an 
alleged victim of misconduct that constitutes a crime of violence or non-forcible sex 
offense (as defined by the Family Educational Rights and Privacy Act of 1974, as 
amended, and implementing regulations) the final results of any disciplinary proceeding 
conducted by the University with respect that the alleged crime or offense; and (4) to 
others the final results of disciplinary proceedings in which a student is found responsible 
for a crime of violence or non-forcible sex offense. Disclosures of information to anyone 
other than an alleged victim shall be made on the condition that the recipient of such 
information shall maintain the information as confidential. A student’s failure to maintain 
the confidentiality of such information shall constitute a violation of Section 4.02ag of 
this Code. However, an alleged victim of a sex offense shall not be required to maintain 
such information as confidential. 

D. All disciplinary records are the property of the University and are maintained by the   
Director. Disciplinary records include file copies, recordings and computer records. All 
disciplinary records are maintained for a minimum of seven (7) years. The University 
reserves the right to maintain disciplinary records for any length of time in excess of 
seven (7) years, or to destroy all or some of these records after seven (7) years. 
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Suspension and expulsions records are not destroyed and are maintained indefinitely by 
the University. 

E. As required by the University of North Carolina, records of all student suspensions and 
expulsions will be added to a University of North Carolina constituent institution 
database. 

F. The Office of Student Conduct has the authority to notify the parent(s) or legal 
guardian(s) of students under the age of 21 (who are claimed as dependents for income 
tax purposes) of any drug or alcohol related violation of the Code. It is standard practice 
to notify parents/ guardians of any violation involving the use, possession, sale, or 
distribution of drugs, of second and subsequent alcohol-related violations, and of serious 
first-time alcohol violations. Serious first time violations include, but are not limited to, 
alco-sensor readings greater than .14, arrest, DWI and/or hospitalization. 

 
9.22 Appeals 
 

A. A respondent may appeal a disciplinary decision adverse to the respondent (finding of 
responsibility and/or sanction) only on the following grounds: 

1. A violation of due process required by federal or State law; or 
2. A material deviation from Substantive and Procedural Standards adopted by the 

Board of Governors. (See UNC Policy Manual 100.1, Section 502) 
B. A complainant may appeal a disciplinary decision adverse to the complainant (dismissal, 

finding the respondent not responsible or sanction) only on the following grounds: 
1. The decision is not supported by substantial evidence in the record; or 
2. The decision results from arbitrary or capricious findings or conclusions, or an 

abuse of discretion. 
C. An appellant shall have supervised access to a recording of the hearing for the purpose of 

preparing an appeal. 
 
9.23 Purpose of an Appeal 
 
The purpose of the appeal procedure is to provide the opportunity for questioning the 
appropriateness of actions resulting from an SMHB hearing. Appeals are not available to the 
complainant unless the alleged violation concerns a crime of violence or misconduct based on 
sex. It is not the purpose of the appeal procedure to provide for a new hearing at a higher 
administrative level. 
 
9.24 Guidelines for Making an Appeal 
 
The following guidelines for making an appeal are established: 
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A. Appeals are delivered to the Director for processing in the form of a memorandum 
addressed to the Vice Chancellor for Student Development. 

B. The memorandum shall clearly state the specific actions or recommendations that are 
being appealed (e.g., the findings of the SMHB, the sanctions imposed by the SMHB, 
and both the findings and the sanctions imposed by the SMHB). 

C. The memorandum should clearly present specific reasons, grounds, or justifications to 
support the appeal. 

D. The memorandum shall be prepared and signed by the person (student) who is seeking a 
change in the decision. No appeals will be accepted from a person acting as the agent of 
the student or in some other capacity on behalf of the student. 

 
9.25 Appellate Process 
 

A. Written appeals must be delivered to the Office of Student Conduct within ten (10) 
calendar days after written notice of the SMHB or CRO decision has been transmitted to 
the student. In extenuating circumstances, an extension of time may be granted by the 
Director. Such a request must be made in writing and approved by the Director. 

B. An appeal of a Conduct Review Officer’s decision will result in the case being referred to 
an SMAB. 

C. The Director shall deliver all appeals to the Vice Chancellor for Student Development. 
D. The Vice Chancellor for Student Development will convene the SMAB to determine the 

action to take on the appeal. 
 
9.26 Guidelines for Ruling on Appeals 
 

A. The appeal will be considered by an SMAB. 
B. A successful appeal will normally result in the SMAB modifying or rescinding the 

sanction, or remanding the case for a new hearing. In modifying sanctions, the SMAB 
will utilize the guidelines set forth in Section 9.10; however, the SMAB may recommend 
to the Vice Chancellor for Student Development the modification of the sanction in any 
form, including increasing the sanction, or dismissing the charge altogether. 

C. A successful appeal of a case that was considered administratively by a Conduct Review 
Officer will usually result in the case being referred to an Appeals Board to be considered 
on its merits. 

D. A decision by the Vice Chancellor for Student Development is final, and cannot be 
appealed further, unless the result is a suspension or expulsion of the respondent. In such 
cases, the vice chancellor’s decision may be appealed to the Chancellor. The Chancellor’s 
decision is final, and cannot be appealed further. 

E. If, for any reason, the Vice Chancellor for Student Development cannot effectively carry 
out the duties assigned in this policy, the Provost and Executive Vice Chancellor shall 
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serve as an alternate. If, for any reason, the Provost and Executive Vice Chancellor 
cannot effectively serve as an alternate, the Chancellor shall designate an alternate. 

 
9.27 Timelines 
 
Allegations of misconduct generally will be investigated, heard and decided in a deliberate 
manner within reasonable time frames. Subject to adjustments necessary to implement the other 
time limits specified in this Code and those adjustments necessitated by the facts and 
circumstances of each case, the following times frames will apply generally to allegations of 
misconduct that, if true, would give rise to health or safety concerns for any member of the 
University community (including, but not limited to, allegations of assault, sexual harassment, 
non-consensual sexual intercourse, non-consensual sexual contact, and sexual exploitation): 
 

A. completion of investigation within 30 calendar days following receipt of allegations in 
the Office of Student Conduct; 

B. commencement of a hearing within 21 calendar days following completion of the 
investigation; 

C. issuance of a decision within five  (5) days following completion of a hearing; 
D. filing of an appeal by an aggrieved student within ten (10) calendar days following 

receipt of notice of a decision and sanction; 
E. issuance of a decision on an appeal within 14 days following the decision maker's receipt 

of the statement of grounds for appeal. 
 
NOTE:  The University acknowledges with appreciation the NCHERM & ATIXA Sexual Misconduct Model Policy, the 
University of Colorado Student Conduct Code Policies and Procedures and the University of North Carolina at Chapel Hill 
Information Guide for Sexual Assault Survivors and Allies.  
 
 


